























Most important, the State’s response brief does not contain any allegation or
identify any evidence that ATA or SDS has ever contracted to indemnify another against

loss, liability, or damages caused by a contingent or unexpected event.

III. Argument

A. Only insurers are subject to summary seizure and liquidation under the
Tennessee Insurers Rehabilitation and Liquidation Act.

The State asserts that the IRLA applies not only to insurers, but also to “all other
persons organizing or organized with the intent to do an insurance business in this state.”
(Response, at 40-41 (quoting TENN. CODE ANN. § 56-9-102(4)). This assertion is
urrelevant; and the implications derived from § 102(4) by the State are incorrect.

The purpose of § 102(4) is to extend the reach of the IRLA beyond those currently
acting as iﬁsurers to those merely intending to act as insurers. The State’s suggestion that
this provision also extends the reach of the IRLA beyond “insurers” to those “do[ing] an
insurance business” is misguided. The IRLA actually defines an “insurer” as a person
“doing . . . an insurance business” who is subject to the authority of an insurance
commissbner. TENN. CODE ANN. § 56-9-103(14). Therefore, a person intending to do an
insurance business under § 102(4) is simply a person intending to be an insurer under
§ 103(14).

These conclusions are confirmed by the specific seizure and liquidation sections

of the IRLA. These sections provide only for the seizure and liquidation of an “insurer.”



For example, the summary proceedings section authorizing seizure allows the filing of a
petition “with respect to a domestic insurer,” which must allege “grounds that would
justify a court order or formal delinquency proceeding against an insurer.” TENN. CODE
ANN. § 56-9-201(a) (emphasis added). Similarly, the liquidation section allows the filing
of a petition for an order directing liquidation of “a domestic insurer or an alien insurer,”
which must allege specified facts against “the insurer.” TENN. CODE ANN. § 56-9-306
(emphasis added).

The State does not contend that ATA or SDS intended to do anything they were
not already doing. Section 102(4) is therefore irrelevant. The question remains whether

ATA or SDS were insurers.

B. Not every company that transacts “insurance business” is an “insurer.”

In their opening brief, ATA and SDS argue that an “insurer” is one who contracts
to indemnify another against loss, damage, or liability arising from a contingent or
unknown event:

1. An “insurer” is one “doing . . . an insurance business.” TENN. CODE ANN.
§ 56-9-103(14).

2. The making of contracts of insurance is “an insurance business.” American
Surety Co. of New Yorkv. Folk, 135 S.W. 778,779 (Tenn. 1911).

3. A contract of insurance is an agreement in which one party undertakes to
indemnify the other against loss, damage, or liability arising from a
contingent or unknown event. See id. See also TENN. CODE ANN,

§ 56-7-101(a); TENN. CODE ANN. § 56-53-101(6).



The State criticizes this reasoning, arguing that “insurance business” includes more than
the making of insurance contracts. This argument ignores the subtle but important
distinction between doing “insurance business” and doing “an insurance business.”

BLACK’S LAW DICTIONARY identifies several different senses of the word
“business,” including (1) a commercial enterprise carried on for profit, and (2)
commercial transactions. (9th ed. 2009). Doing “an insurance business” means operating
an insurance enterprise; doing “insurance business” means engaging in commercial
transactions related to insurance:

. An insured is “doing insurance business” with its insurance company when it
enters into an insurance contract or pays a premium.

. As insured is not “doing an insurance business.”

If every person doing any kind of “insurance business” were an “insurer,” then the term
would include insurance brokers, third party insurance administrators, and all parties to
insurance contracts including insureds. That was not the legislature’s intent. Section
103(14) and Folk both use the phrase “an insurance business.”

But even the phrase “an insurance business” has an ambiguity that must be
resolved. “An insurance business” can mean a company that provides insurance — what
is commonly referred to as an “insurance company.” And “an insurance business” can
also mean any insurance-related business — a business connected to the insurance
industry — such as an insurance broker, an insurance company rating service, or a third

party administrator. There are at least four reasons to conclude that the IRLA is meant to
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apply only to companies that provide insurénce, and not to all insurance-related
businesses.

First, when attempting to determine whether a party is an insurer, Tennessee
courts have historically used the phrase “an insurance business” to mean a business that
enters into an insurance contract in which it undertakes to indemnify the other against
loss, damage, or liability arising from a contingent or unknown event. See Folk, 135
S.W. at 779.

Second, a liquidation proceeding under the IRLA is concerned primarily with
making a fair distribution of the insurer’s assets to insurance claimants. The procedure
assumes that the “insurer” has contractual obligations to pay insurance claims. A
liquidation proceeding involving a purported “insurer” with no obligation to pay
insurance claims would essentially be an involuntary bankruptcy involving only the
purported insurer and its creditors.

Third, the Tennessee insurance code’s fraud provisions define “insurer” as one
“who undertakes to indemnify another against loss, damage or liability arising from a
contingent or unknown event.” T ENN CODE ANN. § 56-53-101(6). The State
acknowledges the applicability of this provision by quoting and relying on it in its

petition.”

"Petition, §74; T.R. Vol. 1, p. 28.



Fourth, generally-accepted definitions of “insurer” consistently define the term to
mean one who agrees by contract to indemnify another for a loss arising from a
contingent event. This brief begins with quotations from BLACK’S LAW DICTIONARY,
COUCH ON INSURANCE, and AMERICAN JURISPRUDENCE providing such definitions.
ATA’s and SDS’s initial brief quotes a similar definition from WEBSTER’S THIRD NEW
INTERNATIONAL DICTIONARY. (Brief, at 19-20). The State has not identified any
authority defining “insurer” as anyone operating a business related to insurance.

C.  TENN. CODE ANN. § 56-2-105 does not establish that every person transacting
insurance business is an insurer.

The State accuses ATA and SDS of asserting that “insurance business” includes
only the making of contracts of insurance. (Response, at 43). The State then attempts to
refute this assertion by quoting TENN. CODE ANN. § 56-2-105. There are two problems
with the State’s argument. First, it misstates ATA’s and SDS’s argument. Second,

§ 56-2-105 does not indicate that anyone who transacts “insurance business” is an
“insurer.”

ATA and SDS do not contend that “insurance business” consists solely of the
making of insurance contracts. As is discussed above, depending on how the term is |
interpreted, “insurance business” can include activities undertaken by non-insurers, such
as insurance brokers advising clients or insureds entering into insurance contracts.

Further, even an insurer’s business may consist of more than merely entering into



insurance contracts. An insurance company may engage in a variety of business
activities — ranging from leasing office space to throwing office parties — just like any
other business. ATA’s and SDS’s argument is not that entering into insurance contracts
is the only activity that an “insurer” or “an insurance business” undertakes, but that
entering into insurance contracts is necessary for a company to qualify as an insurer
under the IRLA.

TENN. CODE ANN. § 56-2-105 does not indicate to the contrary. That section states
in part that it is “unlanul for any company to enter into a contract of insurance as an
insurer or to transact insurance business in this state without a certificate of authority
from the commissioner.” This provision does not support the State’s contention that
anyone transacting “insurance business” is an insurer. First, the section appears in
Chapter 2, “Insurancé Companies,” and applies by its terms only to any such “company.”
It does not, therefore, help define who is an insurer. Second, the distinction drawn in the
section between entering into a contract of insurance as an insurer and merely transacting
“insurance business” mirrors the distinction drawn above by ATA and SDS between
doing “an insurance business” and merely doing “insurance business”:

. Every company “enter{ing] into a contract of insurance as an insurer” is also

“transact[ing] insurance business”’; but every company “transact[ing] insurance

business” is not necessarily “enter[ing] into a contract of insurance as an insurer.”

. Every “insurer” transacts “insurance business”; but every person transacting
“insurance business” is not necessarily an “insurer.”
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The section therefore supports the position of ATA and SDS more than it does the

State’s.

D. ATA and SDS are not insurers, de facto or de jure.

The State’s final argument is that ATA and SDS are “de facto insurers.” But the
trial court’s and the State’s use of the term “de facto” does not add anything to the
analysis. The only question that matters is whether ATA or SDS fall within the
applicable definition of “insurer.” To answer this question, the Court must determine
what definition applies, and then apply that definition to the relevant facts. Those facts
are relatively few. If the Court applies the usual definition of “insurer,” then ATA and
SDS are not insurers because they have not contracted to indemnify another against loss,
damage, or liability arising from a contingent or unknown event. If the Court holds that
TENN. CODE ANN. § 56-9-103(5) defines “insurer,” then ATA and SDS are insurers
because they were “doing business.”

There are two sets of facts that underlie the State’s argument that ATA and SDS
are de facto insurers. First, the State asserts that ATA continued to offer, and SDS
continued to administer, Beema/Serve America insurance plans after they had effective
notice that Beema and Serve America were not authorized insurers. Second, the State
asserts that for a period of time SDS deposited money directly into the insurer’s claims
account and paid claims from that account. These assertions, even if established by the

record, do not establish that ATA and SDS are insurers.
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The accusation that ATA and SDS continued to operate after they had effective
notice that Beema and Serve America were unauthorized insurers establishes, at most,
that ATA knowingly offered its members insurance from an unauthorized insurer and
that SDS knowingly administered insurance plans offered by an unauthorized insurer.
Such activities méy give rise to claims against the companies. But the alleged activity
would not create a contractual obligation to indemnify ATA members for damages
caused by a contingent event.

| The State’s related assertion that SDS continued to administer insurance plans
without any underwriter in place is unsupportéd by the record and insufficient to
establish that ATA and SDS are insurers. First, the record does not support the State’s
contention that ATA and SDS operated without an underwriter. SDS provided the
required 60 days written notice of its intent to cancel its administrative services contract
with Beema/Serve America on Oétober 21,2009.8 ATA had a cohtract in place with
Andone beginning on January 1, 2010.° The State identifies no evidence concerning
whether SDS continued to provide administrative services to Beema/Serve America
during the last week of 2009 — but even if it did, that would establish only that SDS
provided more than 60 days notice or that it extended the cancellation date of its

agreement. Second, the status of the administrative services contract between SDS and

*Posey Suppl. Affid., §16; T.R. Vol. XIV, p. 1875; Exhibit 15 to Posey Suppl. Affid.; T.R.
Vol. X1V, p. 1946.

*Posey Suppl. Affid., §18; T.R. Vol. XIV, p. 1875.
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Beema/Serve America is not relevant. Beema/Serve America’s obligation to provide
insurance coverage arises from the insurance contract between Beema/Serve America
and ATA and its members. The State has not identified evidence that Beema/Serve
America or ATA cancelled this contract, or that there was ever a gap in coverage.
Similarly, the State has not established when, if ever, Andoné’s insurance contract was
cancelled or expired. Finally, even if the record were to establish that there was a short
gap in insurance coverage, that fact would not create a contractual obligation for ATA or
SDS to indemnify ATA members for health care expenses.

The second basis of the State’s de facto insurer argument is that for a period of
time SDS deposited insurance premiums directly into an insurer’s claims account and
paid claims from that account. The State asserts that Foster v. West Branch
Administrators, Inc., 597 A.2d 721 (Pa. melth. 1991), and David White’s supplemental
affidavit establish that this activity transformed ATA and SDS into insurers.

This argument is implausible on its face. The State has identified no authority
holding that a third party administrator is required to send all premium payments to the
insurer and pay claims only from funds receivéd directly from the insurer. To the
contrary, Tennessee law provides (1) that an “administrator” includes a company that
collects premiums for, and settles claims on, health insurance coverage, TENN. CODE
ANN. § 56-6-401; (2) that a premium payment received by an administrator is deemed to

have been received by the insurer, TENN. CODE ANN. § 56-6-403; and (3) that an
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administrator may pay claims “from funds collected on behalf of the insurer.” TENN.
CODE ANN. § 56-6-407.

The Foster case relied on by the State does not support the State’s position. At

| best, of course, Foster would merely be persuasive authority for the State’s position. But

F bster does not contain any analysis that could help the Court resolve the issues in the
pending case. If the case were on point, it would therefore constitute nothing more than a
vote for the State’s position. But Foster is not even on point. The respondents in Foster
collected premiums from employefs and pooled them in “employer trusts”; and the
respondents agreed to pay the first $10,000 of claims made against those trusts. 597 A.2d
at 725. Therefore, unlike ATA and SDS, the Foster respondents agreed to indemnify
another against loss, damage, or liability arising from a contingent or unknown event.

The David R. White supplemental affidavit also fails to support the State’s
argument that ATA and SDS are insurers. To begin, as noted above, White’s affidavits
should not even have been considered by the trial court because they are based in part on
“information and belief. See Neilson, 771 S.W.2d at 130. Further, White’s conclusion is
not that ATA and SDS are insurers, but that the “joint operation of SDS, ATA and SAA
[Serve America] appears to perform the functions of an insurance company.”'° White

explains this conclusion as follows:

"White Suppl. Affid., at 4; T.R. X, p. 809.
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The money gets deposited into SDS Account 1, SDS Account 2 and the

ATA Account and then the money is transferred into the Claims Account

from which claims are paid, the same as an insurance company would do."
This description could apply to any insurance company doing business through any third
party administrator. And under White’s analysis, Serve America’s participation is
essential to the performance of the functions of an insurance company. Serve America is
deemed to have received the funds deposited into the claims account, and Serve America
has the contractual obligation to pay insurance claims.

White does make the ass¢rtion that ATA, SDS, “employer groups,” and others
- who contributed to the claims account share “liabilities for claims payments for
coverage.”'* This legal conclusion is unsupported by any facts other than the deposit of
funds into the claims account and the payment of claims from that account. As is
discussed above, those actions are consistent with SDS’s role as a third party
administrator, and they do not create a contractual oBligation for SDS or ATA to
indemnify ATA members for health care expenses. White’s assertion appears to assume
that SDS is administering employer benefit plans using employer trusts like the Foster
respondents. But there is no aﬂegation or evidence of any such arrangement in the

record. To the contrary, the record establishes that SDS administered a single insurance

plan covering ATA members through a master policy issued to ATA members by

"d.
Id. at 808.
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Beema/Serve America, and later by Andone Insurance Company.” And even if SDS
were administering multiple employer benefit plans, unlike the respondents in the Foster
case, there is no evidence in this case that ATA or SDS ever agreed to cover any
Insurance claims.

Finally, the State argues that, in ATA’s lawsuit against William Worthy, ATA has
characterized insurance premiums paid directly into the claims account as SDS’s funds or
ATA’s and SDS’s funds. This allegation raises an issue of semantics, not substance. The
substance of the transactions is as follows:

1. ATA and SDS collected membership fees, part of which were designated
for payment of insurance premiums.

2. When Beema/Serve America failed to make timely payment to the claims
account to cover claims, SDS provided 60 days notice of cancellation of its
third party administrator agreement with Beema/Serve America and agreed
with Beema/Serve America that SDS would thereafter deposit premiums
directly into the claims account.'

3. SDS and ATA began depositing insurance premiums from ATA members
directly into the claims account, and paying claims from that account.

Because of Beema/Serve America’s failure to fulfill its contractual obligations, ATA was
not obligated to continue paying insurance premiums and SDS was not obligated to

continue collecting insurance premiums. In this sense, then, the premiums were ATA’s or

BSee Serve America Assurance Master Policy of Insurance, Exhibit B to Exhibit 1 to Petition,
T.R. Vol. I, p. 101; Andone Binder, Exhibit 16 to Suppl. Posey Affid., T.R. Vol. XIV, p. 1948;
Posey Affid., q18; T.R. Vol. IX, pp. 1219-20.

“Posey Suppl. Afﬁd., q16; T.R. Vol. XIV, p. 1875; Exhibit 15 to Posey Suppl. Affid.; T.R.
Vol. XIV, p. 1946.
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SDS’s funds. But after ATA and SDS voluntarily transferred the funds into the claims
account, the funds were under the legal control of Beema/Serve America, and the funds
were used to pay claims under the terms of ATA’s insurance agreement with
Beema/Serve America and SDS’s adr;nnistrative services contract. Once the funds were
placed in the claims account 'they were held in trust by SDS for Beema/Serve America.
Whether the funds were ATA’s, SDS’s, or Beema/Serve America’s depends on what
point in time one is considering.

But even if the ATA lawsuit had alleged that ATA and SDS paid insurance claims
directly out of their own accounts without transferring the money to Beema/Serve
America, that would not establish that they are insurers. Voluntary payment of another’s
contractual obligation does not create a contractual obligation on the part of the
volunteer. And.even if the allegation in the ATA lawsuit could somehow establish that
ATA or SDS were an insurer, the allegation would not be binding against SDS because
SDS was not a party to that lawsuit and did not make any judicial admissions in the

lawsuit.

CONCLUSION
The issue in this appeal is the definition of “insurer” under the IRLA. In its forty-
nine page response brief, the State never explicitly proposes a definition. The State
focuses instead on cataloguing its objections to ATA’s and SDS’s conduct. But whatever

else one might say of that conduct, under Tennessee law it was not the conduct of an
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mnsurer because it was not undertaken by one with a contractual obligation indemnify
another against loss, liability, or damages caused by a contingent or unexpected event.
Because they are not insurers, ATA and SDS were not subject to summary seizure aﬁd
liquidation under the IRLA. Instead, ATA and SDS are entitled to a fair opportunity to
present a defense to the State’s claims, which includes the opportunity to conduct

discovery and to present their cases in a full trial.
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