








marketers contracted with CITM (also not a party to these proceedings) to draft funds from the
members’ accounts and then directed CITM as to which association and/or vendors to pay the
appropriate portion of each months’ drafted funds; (4) various marketers terminated their
contracts with ATA after the entry of the Seizure Order in March 2010; (5) CITM neverthéless
should have continued sending to the SDR the funds taken from the accounts of those marketers’
members in April and May 2010; (6) the actions of “some combination” of the “Contempt
Respondents” instead caused those funds not to go to the SDR.>

In short, the Commissioner claims that ATA was legally entitled to money CITM drafted
from the marketers’ members in April and May 2010 and that the “Contempt Respondents” are
responsible for the fact that CITM did not wire that money to the SDR. (The Court may wonder,
as do the Lawyers, how the Commissioner, having seized ATA and SDS in March 2010 on the
basis that they did not have in place the package of benefits the marketers had promised to their
members, can possibly take the position that CITM should have continued taking those people’s
money from their accounts in April and May 2010 and sending that money to the SDR, even as

the SDR sought to liquidate ATA and SDS as insolvent entities whose deficient benefits package

posed a substantial hazard to those same people.*)

* This description of the respective roles of the marketers, members, associations, vendors, and CITM is
consistent with an April 21, 2010 email from CITM to SDR Eggers, although CITM refers to “SDS”
rather than “ATA” (see Eggers Aff. Ex. D, which is also attached to this filing at Tab A pp. 2-5).
CITM’s email explains: “CITM has no contract with SDS; SDS is a vendor to our [M]arketers. The
Marketers who employ CITM’s services and technology hold the contract with SDS....The members
contractually belong to the Marketers. The Marketers are free to change vendors...within the CITM
system at any time....Members did not sign up with us, and we were not paying you — they signed up
with the Marketers, and the Marketers were paying SDS....If you wish for an explanation of why the
marketers terminated their agreements with SDS you will have to address that question to them. I am
positive they will be happy to share many stories about the treatment of their members.” (CITM’s
email implies that the last statement refers to treatment of the members during the receivership.)

CITM expressed its own disbelief in a May 6, 2010 email to the SDR: “If [the members] had no
coverage, and still have no coverage, then what was the intention of Mr. Eggers and the [S]tate of
Tennessee when they did not direct us to stop billing these members...?” (Hiestand Aff. Ex. C pp. 3-5).



B. The “‘Battle for Another Day”

The Commissioner avoids explicitly stating this theory in her contempt petition. There is
a reason for that. The Commissioner’s theory assumes that the marketers did not have the right
to move their members from ATA to other associations and vendors. But the Commissioner’s
own filings in support of the petition refute that very assumption (see, e.g., footnote 3 above).
And, of at least equal importance, SDR Eggers himself has acknowledged that the marketers
were free to “pull the plug.” Upon receiving CITM’s April 21, 2010 email describing how the
business worked and explaining that the marketers were free to move their members at any time,
SDR Eggers responded:

Marketer agreement seems to permit the marketer to pull the plug with written

notice to SAA....Per agreement, written notice requirement is 1 day if sent

overnight or 7 days if sent first class/certified. This is obviously a battle for

another day but it does impact the solvency. However, if the members were lost

March 1, 2010, the companies are still insolvent just to a lesser extent.
(4/22/10 Email at Tab A pp. 1-2°) (emphasis added).

This proceeding is the “battle for another day” that SDR Eggers anticipated might be
needed to resolve whaf he acknowledged a year ago is, at most, a bona fide dispute over whether
money CITM drafted from members’ accounts in April and May 2010 was an “asset” of ATA.

As the Court has noted, civil contempt requires a willful disobedience of a lawful and

sufficiently specific court order (see 3/22/11 Order p. 4 (citing Konvalinka v. Chattanooga-

Hamilton City Hospital, 249 S.W.3d 346, 354 (Tenn. 2008)). The Commissioner’s effort to now

present this year-old dispute with CITM to the Court in the form of a contempt petition against

> SDR Egger’s Affidavit in support of the Commissioner’s contempt petition included the April 21, 2010
email from CITM that is part of the email chain behind Tab A but not SDR Egger’s April 22, 2010
response email, which is part of that same chain.



other parties and their lawyers is not a proper use of a contempt proceeding.’® The Lawyers
therefore request that the Court reject the contempt petition and order that the Commissioner
may, if she chooses, file a lawsuit stating her side of this year-old dispute.7

II. The Court Should Conduct Any Evidentiary Hearing Only After Conclusion of the

Pending Appeal Challenging the Validity of the Seizure and Liquidation Orders
and, if Those Orders are Affirmed on Appeal, After the Parties Take Discovery

If the Court permits the Commissioner to proceed with the contempt petition, the
Lawyers agree with the Court that a “show cause” hearing is not the proper procedure for
resolving this particular petition and that the Court should instead conduct a trial-like evidentiary
hearing (see 3/23/11 Order pp. 4-6). The Lawyers respectfully submit that, given the serious
nature of any charge of contempt, all the respondents should also have an opportunity to ‘take
discovery, including deposing out-of-state witnesses (such as CITM), before that trial occurs.
This would not only be fair, but would likely make for a more efficient hearing.

The Court should also consider staying this proceeding until the conclusion of the
pending appeal, which challenges the Court’s basis for entering the Seizure and Liquidation
Orders. A finding of contempt requires the violation of a “lawful” order (see 3/23/11 Order p.
4). The Court entered the Liquidation Order only after finding that ATA and SDS were de facto
insurers subject to regulation and liquidation by the State (see 4/14/10 Memorandum and Order).

That finding is now before the Court of Appeals, which held oral argument on March 25, 2011

¢ Note also that, even if the Commissioner should prevail in her dispute with CITM over whether the

funds CITM drafted in April and May 2010 belonged to ATA and therefore should have been wired by
CITM to the SDR, the Lawyers should hardly be held in contempt for relying on CITM’s statement that

that money (which CITM itself had drafted) did not belong to ATA and CITM’s actions consistent with
that statement.

The “conversion count” that concludes the contempt petition (Contempt Petition p. 24) only confirms
that the Commissioner and her counsel know that filing a lawsuit would have been the proper method
of addressing the underlying dispute. Adding a tort cause of action for conversion to a petition asking

the Court to find that someone has willfully violated a specific court order is as revealing as it is
strange.



(see Tab B: Statements of Issues from appeal briefs). If that appeal results in a reversal of the
Court’s finding that the receivership entities are subject to seizure and liquidation by the State,
that result will itself resolve the Commissioner’s contempt petition without the need for further
action by the parties or the Court.?
III.  Conclusion

The Lawyers respectfully request that the Court find, based on the record already before
it, that this dispute is not a proper subject for contempt proceedings. If, however, the Court
permits the Commissioner to proceed with the contempt petition, the Lawyers request that (a) the
Court stay this proceeding until the conclusion of the pending appeal, and (b) if the result of that
appeal is an affirmance of the Seizure and Liquidation Orders, the Court then permit the parties
at least 90 days in which to take discovery, to be followed by an evidentiary hearing on the

merits such as that described in the Court’s 3/23/11 Order.

Respectfully submitted,

HARWELL HOWARD HYNE

GAB T & MANNER, P.C.
By: |

VCraig V. Gabbert, Jr. (Tenn. 4702)
D. Alexander Fardon (Tenn. 13787)
315 Deaderick Street, Suite 1800
Nashville, Tennessee 37238
Telephone: 615-256-0500
cvg@h3gm.com; daf@h3gm.com

Counsel for Evans Petree PC, William L. Hendricks, Jr.,
Russell J. Hensley, and Theodore T. Kitai

¥ The Commissioner should not be heard to complain if the Court decides to await the conclusion of the
appeal process, given that the Commissioner took nearly a year to even make these contempt
allegations.
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From: p.r.eggers [mailto:p.r.eggers@comcast.net}
Sent: Thursday, April 22, 2010 3:00 PM
To: 'Sarah Hiestand'

Cc: 'Teresa Smith'; 'Mark Jaquish'; ‘Jennifer L. Brundige'; 'Trey King'; 'Elizabeth Martin'; 'Lyndsay Sanders'; "Tony
Greey'

Subject: RE: American Trade Association/Smart Data Solutions

1 have spoken with the people here and this what we have come up with.

ATA does have members and should have access to WBX (CITM internet portal to check member info on
billing/cancellation). We understand they are in business to make money. However, the SDS contract with
CITM mentions nothing regarding billing for that service. Interesting to note the only copy of the agreementwe
can find is signed by SDS but not CITM.
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SDS is not not sure what period or members the $3,406.21 and $431.93 would be for.

Typically in a drafting member situation, the 1ot payment would be for premiums collected for coverage
beginning the 1% of that month, the 15 of that month or the 1% of the next month. The CITM payment on the
25 would be for members eligibility beginning on the 15™ of that month or the 1% or 15™ of the next month.
There was no payment received by SDS.on the 10™ of March. The ~$851k payment diverted to Hendricks and
then on to us should have been for memberships effective the 1% of March the 15™ of March or the 1% of April.

According to Stephanie, members were only entered into Eldorado either through (1) direct bilt by SDS, or (2) by
a file from CITM with new members. Likewise, if a drafting member written cancellation request came into SDS,
they would enter term in Eldorado and send file to CITM to cancel,

How can the marketers rescind our right to access of WBX for the ATA members?

As to who was paying SDS/ATA, Birnbaum claims the marketers were paying. Perhaps in a convoluted way but
the payment actually came from CITM. Sounds awfully like a TPA.

SDS/ATA has been using WBX until April 20, 2010 to record cancellations. Effective today, SDS/ATA will begin
sending an email to CITM of the cancellation notices received from members.

The SDS process was that once a week SDS would pull through CITM WBX a listing of all new
memberships/cancellations and manually enter that information into Eldorado. The last time this was done was
April 5, 2010. SDS does not reconcile membership in Eldorado back to CITM WBX.

SDS has done the following today by email with CITV;;

* Requested file on what members were covered by the $851k payment
*  Requested membership changes (additions and cancellations) since the last file on April 5, 2010

Other than the two items above, there is not much more SDS can do at this time.
Marketer agreement seems to permii the marketer to pull the plug with written notice to SAA.

Disenroliment - SDS shall disenroll Eligible Enrolises after they cease 1o ba eligible for membership as
determined by ATA subject to the provisions regarding Continuation Coverage or COBRA benefits,
Except for fraud or as otherwise requived by law-or pursaant to this Agreement, Payor shall not disenroll
any person covered.by the Association hedlth benefits except as direéted by ATA, NPH and/or SDS and
said disenrcliment must be recelved in writing for Serve America Assurance’s permanent records. - -

Per agreement, written notice requirement is 1 day if sent overnight or 7 days if sent first class/certified.

This is obviously a battle for another day but it does impact the solvency. However, if the members were lost
March 1, 2010, the companies are still insolvent just to a lesser extent.

Paul

From: Aaron [mailto:asb@citm.net)
Sent: Wednesday, April 21, 2010 2:53 PM
To: 'p.r.eggers’; 'Sarah Hiestand'
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Cc: Teresa Smith'; 'Mark Jaquish'; "Jennifer L. Brundige'; Trey King'; ‘Elizabeth Martin’; ‘Lyndsay Sanders'’; 'Tony
Greer'; Teresa@citm.net

Subject: RE: American Trade Association/Smart Data Solutions

Mr. Birnbaum,

First, attached is the Seizure Order in which you are required to comply with requests for information from
myself as the designated Special Deputy for the Commissioner.
Mr. Eggers,

I have seen this confidential Seizure Order; | also read that you were to act as SDS until a court decided the
outcome of the pending actions. Thank you for sending that to me again.

My questions of you are as follows;
A response as to the amount of money CITM is holding for either Smart Data Solutions or American
Trade Association as of the day you report
CITM has no contract with SDS; SDS is a vendor to our marketers. The Marketers who employ CITM’s
services and technology hold the contract with SDS. However there is a small contract with SDS/ATA
as a marketer for our system. This has been explained to you several times. The total dollar amount
due to SDS/ATA marketing entities is as follows: $3,406.21 due to SDS and $431.93 ATA, CITM is
holding no further money on behalf of SDS or ATA. This payment has been withheld due to your
specific instruction,
A response as to the amount of money CITM is holding in any type of Reserve Account for either
Smart Data Selutions or American Trade Association as of the day you report
CITM does not hold reserve for vendors.
An explanation as to why there have been no monies sent 1o either Smart Data Solutions or American

[y

Trade Association since the last payment you sent to Mr. Hendricks

Two reasons:

1. Mr. Trey King and you demanded that CITM net send any further money when you and he
sent CITM the sealed order. There have been no further requests for payment from you inan
invoice format or any other. You advised CITM to wait for further instruction after the
hearing. The instructions have not appeared.

2. Due to the fact that my clients have terminated their contracts with SDS, no further payment
would be owed. However there was an overpayment to the trust account. This payment was
made because CITM was not notified of any actions prior to the payment being made.

An explanation as to a conversation between Ms. Teresa Smith and a SDS representative today (April
20, 2010) where we were informed the contract between CITM and SDS has been cancelled effective
March 1, 2010. We have received no official declaration of this.

This was another misunderstanding of the facts that Ms. Waltz's relayed to you. Access was rescinded

by the marketers. SDS has no contract with CITM in respect to the marketers members. This is not
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CITM’s decision. Declaration of this would have come from the Marketers with which SDS held
contracts. If you wish for an explanation as to why the miscommunication ask Ms. Waltz. If you wish
for an explanation as to why the marketers terminated their agreements with SDS you will have to
address that question to them. 1 am positive they will be happy to share many stories about the
treatment of their members.
A further explanation as to the statement today of Ms. Smith as to the marketers having directed
CITM to no longer provide SDS/ATA with information on our members which they signed up with you
and for which you were paying us. v
This is, yet again, another misstatement of facts in this matter. The members contractually belong to
the Marketers. The Marketers are free to change vendors, or products- such as the prescription plan,
chiropractic plan, or whatever - within the CITM system at any time, due to the fact that our contract
is held with The Marketers. Members did not sign up with us, and we were not paying you-they
signed up with the Marketers, and the Marketers were paying SDS.
Finally, an explanation as to why we are no longer able to access WBX to cancel members.
As you are acting in the capacity of SDS, you no longer have need of the system. There are no
products that any Marketer would need provided by SDS. However Ms. Waltz stated we would
receive a cancel list via email.
As a rule, we do not provide our system free of charge. We are a business for profit. If we are not paid
for access to our system, we can not provide the system for free-much less at a loss to us.
Additionally, we can no longer prefund refunds in our system en masse due to abysmal customer service.
Especially since members are told that SDS’ funds are frozen, no refunds will be available, and no claims
will be paid - and then directed to CITM for the prefunding of credits immediately thereafter. Today alone
CITM has been directed by SDS customer service to refund eleven members. There is no mention as to
where we are supposed to fund these refunds from. Needless to say, this has been extremely
detrimental to our business from a number of areas. Additionally, customer service has been sending
members to the bank after not canceling them upon request and providing poor-if any customer service.
This has been explained, and is very detrimental to the member and to us. (it is known as billing a
member after authorization has been revoked.)
Further, | fail to understand how the systems that SDS uses internaily which has far more information in it
is not adequate for your needs. Are we to interpret this statement as SDS ceased syncing these systems

daily at some point? Although we have received many credit requests - we have yet to receive a single
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cancellation list from SDS. As a reminder these need to be submitted daily prior to 5 pm EST, in order to
prevent unauthorized billing of the members that have requested cancellation from the customer service
at SDS when they get a person on the telephone.

Can | interpret the above to mean any monies you have received from March 1, 2010 to now for
memberships marketers signed up through ATA will not be forthcoming to us?

1 can not answer this question at this time. A final accounting has yet to be done.

Paul Eggers
Special Deputy
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IN THE COURT OF APPEALS FOR THE STATE OF TENNESSEE
MIDDLE SECTION

LESLIE L. NEWMAN, Commissioner
of the Tennessee Department of
Commerce and Insurance,

Petitioner-Appellee,
V.

SMART DATA SOLUTIONS, LLC,
AMERICAN TRADE ASSOCIATION,
INC., AMERICAN TRADE
ASSOCIATION, LLC, SERVE
AMERICA ASSURANCE, BART S.
POSEY, SR., ANGIE POSEY, OBED
W. KIRKPATRICK, SR., LINDA
KIRKPATRICK, RICHARD
BACHMAN, KRISTY WRIGHT,
WILLIAM M. WORTHY, II, and
COLIN YOUELL,

Respondents-Appellants.

Case No: M2010-01938-COA-R3-CV

Davidson Co. Chancery No. 10-507-111

BRIEF OF APPELLANTS SMART DATA SOLUTIONS, LLC
and AMERICAN TRADE ASSOCIATION, INC.

Stephen C. Knight - 15514
Nader Baydoun - 3077
Baydoun & Knight, PLLC
Suite 2650, Fifth Third Center
424 Church Street

Nashville, Tennessee 37219
(615) 256-7788

ORAL ARGUMENT REQUESTED



STATEMENT OF THE ISSUE

Whether companies that have never contracted to indemnify another against
loss, liability, or damages caused by a contingent or unexpected event are
“insurers” subject to summary seizure and liquidation under the Tennessee
Insurers Rehabilitation and Liquidation Act.



IN THE COURT OF APPEALS OF TENNESSEE
MIDDLE SECTION

LESLIE NEWMAN, Commissioner of
the Tennessee Department of
Commerce and Insurance,

Petitioner/Appellee,

V.

SMART DATA SOLUTIONS, LLC, a
Tennessee limited liability company,
AMERICAN TRADE ASSOCIATION,
INC., an Indiana nonprofit corporation
with its principal place of business in
Tennessee, AMERICAN TRADE
ASSOCIATION, LLC, an Arkansas
limited liability company, SERVE
AMERICA ASSURANCE, a corporation
with an unknown location, BART S.
POSEY, SR., ANGIE POSEY, OBED W.
KIRKPATRICK, SR., LINDA
KIRKPATRICK, RICHARD H.
BACHMAN, KRISTY WRIGHT,
WILLIAM M. WORTHY, II, and

COLIN YOUELL,

Respondents/Appellants,

No. M2010-01938-COA-R3-CV

Davidson County Chancery
Court No. 10-507-1I1
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BRIEF OF RESPONDENT/APPELLANT WILLIAM M. WORTHY II

John L. Norris (BPR #6007)
Fifth Third Center

424 Church Street, Suite 1300
Nashville, Tennessee 37219
(615) 627-3959

Attorney for Respondent/Appellant
William M. Worthy II
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STATEMENT OF THE ISSUE PRESENTED FOR REVIEW

WHETHER THE TENNESSEE INSURERS REHABILITATION AND
LIQUIDATION ACT AUTHORIZES THE APPOINTMENT OF A RECEIVER
FOR LIQUIDATION WHERE THE TRIAL COURT HAS FOUND THAT ANY
INSURANCE COVERAGE WAS NONEXISTENT, THAT THERE IS NO
UNDERWRITER, AND THAT THERE IS NO INSURANCE COMPANY FOR
THE STATE TO LIQUIDATE., '
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IN THE COURT OF APPEALS OF TENNESSEE
MIDDLE SECTION

COMMISSIONER OF COMMERCE AND )
INSURANCE FOR THE STATE OF TENNESSEE, )
) ) No.M2010-01938-COA-R3-CV
Petitioner/Appellee, )
) Davidson County Chancety Court
V. )} No. 10-507-11I

)
SMART DATA SOLUTIONS, LLC, a Tennessee limited )

liability company, AMERICAN TRADE ASSOCIATION, )
INC, an Indiana nonprofit corporation with its principal )
place of business in Tenmessee, AMERICAN TRADE )
ASSOCIATION, LLC, an Arkansas limited liability )
company, SERVE AMERICA ASSURANCE, a )
corporation with an unknown location, BART S. POSEY, )
Sr. an individual, ANGIE POSEY, an individual, OBED )
W. KIRKPATRICK, Sr., an individual, LINDA ' )
KIRKPATRICK, an individual, RICHARD H. )
BACHMAN, an individual, WILLIAM M. WORTHY, )
1L, an individual, COLIN YOUELL, an individual, )

)

Respondents/Appellants. )

ON APPEAL FROM THE
JUDGMENT OF THE DAVIDSON COUNTY CHANCERY COURT

BRIEF OF APPELLEE
COMMISSIONER OF COMMERCE AND INSURANCE FOR THE
STATE OF TENNESSEE

ROBERT E. COOPER, JR. (BPR 10934)
Attortiey General and Reporter

SARAH A. HIESTAND (BPR 14217)
Senior Counsel, Financial Division
LYNDSAY F. SANDERS (BPR 22849)
Assistant Attorney General

Law Enf. & Special Prosecutions Division
LAURA T. KIDWELL (BPR 14632)
Senior Counsel, Financial Division

425 5th Ave. N., 2nd Floor

Nashville, TN 37243-3200

(615) 741-6035

ORAL ARGUMENT REQUESTED



. "
e

ity

STATEMENT OF THE ISSUE

Whether the trial court properly found that Smart Data Solutions, LLC, American Trade
Association, Inc., and American Trade Association, LLC are entities that may, be liquidated

under the “Insurers Rehabilitation and Liquidation Act,” Tenn. Code Ann. §§ 56-9-101, et seq.



